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Online IPR Enforcement II.

Å Who should bear the costs of online infringements?

Å1995 [US] Proposal ïintermediaries

Å1998 [US] Digital Millennium Copyright Act (DMCA), Sec 512

ÅOnly for copyright; trademark & patent law untouched

Å2000 [EU] E-Commerce Directive

Ådid not harmonize who IS secondary infringer, but 

harmonized who IS NOT
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Å E-Commerce Directive

Å Art 12-14 ECD: 3 x safe harbors [hosting, caching, mere conduit]

Åcovering direct & secondary INF

ÅWhen providers can not incur óliabilityôover third party information in 
course of selected activities (exclusion-only)

ÅCarve-outs for óthe possibility for a court or administrative authority, 
in accordance with Member States' legal systems, of requiring the 
service provider to terminate or prevent an infringementô 

Å Art 15 ECD: prohibition of general monitoring; 

Åóobligation to generally monitor or actively to seek facts or 
circumstances indicating illegal activityô

ÅAddressed to:

Åthe Member states to limit legislation

Åthe courts to limit reach of their measures
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Online IPR Enforcement II.

Art. 14 ECD (hosting) Art. 12 ECD (mere conduit)

Å conditional liability often no-liability
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Notice and Takedown: Shared Responsibility

Å Art. 14 of the E-Commerce Directive ïso called óôhostingô

Åóstorage of information provided by a [third party]ô

ÅGoogle France (keyword advertising) & LôOreal v eBay (auction site)

Å Stage 1: RHs send a valid notice

Å Stage 2: INT has to take down the infringing content in order to avoid 
own liability 
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Conditions

Å Third Part Content [Papasavvas]

Å Passivity [Google France]

Å Item-based [Kaschke v Gray & Anor [2010] EWHC 690]

Å Separability [England & Wales Cricket Board & Anor v Tixdaq [2016] EWHC 
575]

Å [x] Making profit [Google France]

Å Obtaining Knowledge [LôOrealv eBay]

Å Knowledge not of information, but its illegal nature

Å Actual Knowledge <ósufficiently precise or adequately substantiatedô notice>

Å Constructive Knowledge <awarness of the facts or circumstances from
which the illegal activity or information is apparent>

ÅGeneral awareness not enough [Viacom v YouTube vs TPB/Ziggo]

Å After losing a safe harbor, it is still up to national law to decide if INT is liable
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How Does it Fit with Other Legislation?

Å ówithout prejudiceô clause = EU speak for ópieces should fitô
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